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I. INTRODUCTION
         The exploration and exploitation of crude oil reserves in Ecuador and the subsequent large scale damage to pristine and unique ecosystems coupled with a significant negative impact on the indigenous population has been the subject of much investigation and review.   Much of this came into focus in through the 1993 multibillion dollar class action lawsuit filed, in New York district court,  against Texaco by the plaintiffs consisting mostly of 30,000 members of several indigenous tribes accused Texaco of causing vast destruction to their homeland of the Oriente, an ecosystem dominated by large scale rainforests in eastern Ecuador.  This unique and precedent setting lawsuit has not yet been settled and since its inception, Texaco has been acquired by Chevron Corp.   The ChevronTexaco suit is now one of the oldest lawsuits to have been filed in U.S. courts that seek to hold multinational corporations responsible for environmental damage through their operations in foreign domains.  
            The original 1993 lawsuit was eventually dismissed on the grounds of  forum non conveniens (inconvenient forum) as the ruling judge department it would be more appropriate for the plaintiff’s claims to be heard in Ecuador.   In 2003, the case was shifted to the World Ecuadorian Court and the suit was filed under a new

Superfund-style law in Ecuador that seeks to hold companies liable for pollution clean up costs.   Various countersuits and arbitration against PetroEducador and the Republic of Ecuador have kept this matter pending in various courts both in Ecuador and New York. On April 25, suit was filed in the U.S. District Court for the Northern District of California by 9 nine anonymous citizens and residents of Ecuador.  The suit alleges that resides of Ecuador’s Oreinte region have contracted cancer and/or have increased risk due to oil operations in that region over the last 30 years.

            Obviously, the stakes are potentially very high in cases like this and their resolution involves a complex consideration of many factors (see also Sawyer 2004).   The fact that no resolution has yet occurred in this case is testimony to this new legal territory and overall complexity.  In this paper we explore this complexity in terms of a) the political and economic reality of Ecuador, b) the nature of the indigenous population in the Oriente and c) extant legislation in Ecuador which is designed specifically to protect that indigenous population.  We then identify potential steps that the government of Ecuador can take to reduce the negative impact that petroleum development has on its natural resources and to improve socio-economic conditions for its affected indigenous communities.  
II. ECUADOR , ECONOMICS AND OIL
      Petroleum was initially discovered in the Oriente in 1967 and by 1972 the 312-mile-long Trans-Ecuadorian Pipeline (SOTE) was transporting 250,000 barrels of crude oil per day from the Amazon to the coastal town of Esmeraldas for refining and export (Gerlach 2003).  Three SOTE expansions between 1972 and 2000 brought the pipeline to its current capacity of 360,000 barrels per day (Embassy of Ecuador 2005, Gerlach 2003:33, Energy Information Association 2005).   The economic impact was enormous as by 1973 after only one year in the petroleum market, petroleum revenues comprised 46% of Ecuador’s income and Ecuador was now a member of OPEC.  Throughout the 1970s and 80s, the national petroleum company, Petroecuador, increased its ownership of oil fields and infrastructure, therefore securing a larger source of income for the state.  The majority of oil revenues went to the armed forces (45%) (Gerlach 2003).  Rapid industrialization, made possible by an import-substitution-based agenda in the 1970s, led to an incredible 233 percent increase in Ecuador’s economic output between 1973 and 1980 (Gerlach 2003).  In turn, oil revenue provided the “opportunity to modernize, a means to escape both underdevelopment and poverty, and a way to build a dynamic, developed and industrialized economy” (Gerlach 2003).  A decrease in the global price of oil in the late 1980s and 1990s, combined with a global recession, the collapse of the national banking system, and an earthquake that caused considerable damage to oil pipelines, initiated Ecuador’s decline from economic prosperity  It experienced a major recession during following the drop of oil prices in the 1980s (Fretes-Cibils 2003:66).   
Petroecuador responded to this drop by ramping up its production and aggressively seeking out new oil fields.  Government expenditures—chiefly in petroleum infrastructure—steadily overcame revenues; the country had its last budget surplus in 1985.  When OPEC tried to limit output in order to stabilize prices, Ecuador continued to increase production, an action that violated its membership and incited it to leave OPEC’s ranks in 1992 (Gerlach 2003).   In 2002, the addition of a second pipeline, Oleoducto de Crudo Pesado (OCP), a $400 million project, doubled production by transporting an additional 100,000-300,000 barrels per day (Fretes-Cibils 2003).  This brings Ecuador’s total production to around 500,000 barrels per day, an amount expected to nearly double again to 960,000 barrels per day by the year 2010 (Fretes-Cibils 2003).  

Ecuador’s debt has climbed dramatically since the mid 1980s; at eighty percent of the country’s GDP (approximately $14 billion) it is now one of the highest debt burdens in Latin America (Fretes-Cibils 2003).  The payment of debt continues to be a national priority, and is used to provide incentive to pursue development-oriented policy (El Comercio, September 2 2005).  Rather than raising taxes or reducing expenditures, the government takes out loans from international lending agencies, particularly in the International Monetary Fund (IMF), to cover the cost of such development (Fretes-Cibils 2003).  Most of the IMF loans require cuts or restrictions to other areas of government spending, such as education, health services, and state jobs.  As will be documented below, the net effect of these loans is to basically reduce social programs.   For instance, in 2003, the IMF helped design the Fund for Social Stabilization, Productive Investment, and the Reduction of Public Debt (FEIREP).  The fund’s intent was to designate money for debt reduction and social services before it got directed to other expenses.  The  FEIREP fund receives roughly one third of all oil export revenues.  The remaining two thirds is divided between Petroecuador and the central government’s budget.   At FEIREP’s inception, 70% of its income went to debt payments, 20% to income stabilization for foreign oil companies, and 10% to social programs (Banco Central de Ecuador 2005).  The Fund for Public Finance Reform (FEP) was designed to distribute surplus money between the FEIREP and local governments, but due to the lack of surplus it has not generated any income (Banco Central de Ecuador 2005).

III. The Impact of Oil:  Pollution, Corruption and Poverty

      For the last thirty years in Ecuador, petroleum development and petroleum exploration have  continued with poor enforcement of environmental and human health regulations (Rodrigues 2004, Gerlach 2003, IACHR 1997).  Although some legislation concerning health and safety standards exist, these laws have since been widely deemed unsuitable for the tropical rainforest in which they applied (Dubly 1995).  The lack of enforcement and unsuitability of environmental and human rights standards led to many oil companies’ negligent approach to development through the early 1990s as they were seemingly given a legal license to do so.
The indigenous communities that reside upon and own the land from which the oil is drilled have been granted insufficient rights of consultation, participation, or compensation for the use of their territory for petroleum production (Nelson 1994, Gerlach 2003).  Perhaps this would not be such a transgression if oil-related activities were operated in an environmentally sound manner, or if the health and cultural survival of indigenous communities were not traditionally interlaced with environmental health.  But because nearly all of Ecuador’s coveted crude oil lies beneath indigenous-owned, ecologically and culturally precious land, the methods and mistakes of oil development in the region have become international symbols of human and environmental injustices (Kimerling 1991).    

The particular geography and topography of the Oriente are also relevant to the amount of environmental damage which can occur from oil extraction.  The Oriente

is primarily lowland tropical rainforest, and lies at the headwaters of the Amazon River.  One of the Amazon River’s largest tributaries, the Napo River, crosses the Oriente from west to east and serves as one of the main drainage outlets for all of eastern Ecuador.   As a consequence, virtually any toxic runoff associated with industrial operations ends up in the Napo on its way to the Amazon.
      Previously we have documented the rapid growth of the Ecuadorian economy throughout the latter half of the 1970s.    While the average citizen did not see an increase in annual income, they did partially benefit from subsidies for gasoline, electricity, road construction, food staples, and health care (Fretes-Cibils 2003, Gerlach 2003:37-38, Corkill and Cubitt 1988).  By 1978, nearly half of the central government’s budget went towards subsidies for oil and food (Corkill 1988).  However, the government subsidies for food, health care, gasoline, and health care that began in the 1970s have also declined or disappeared as a stipulation of IMF loans (Gerlach 2003).  Not surprisingly, cuts to social spending have had a much larger impact on the segment of the population that needs them the most.  Poverty rates in Ecuador, while high to begin with, grew from 47% in 1975 to 67% in 1995.  Unequal distributions of wealth were enforced by the oil boom of the 1970s, and persisted into the 1990s.  The wealthiest 10 percent of the population held 47 percent of the income in 1988; by 1993, they held 54.7 percent.  Meanwhile, the poorest 20 percent held 2.55 percent of the income in 1988, a figure that dropped to 1.68 percent in 1993 (Gerlach 2003).   In fact, Ecuador’s current wealth distribution is quite similar to that of the United States (United for a Fair Economy 2001).   This data seem to make it clear that revenue associated with petroleum development had only a very modest impact on improving poverty rates and conditions in the beginning but with the required IMF loans to greater expand their oil industry, these situations in Ecuador have deteoriated over the last 20 years.  Indeed, the IMF’s role in funding the petroleum industry in Ecuador continues today.  Former President Lucio Gutierrez and the IMF designed and implemented a four-year economic plan centered on reducing public spending and increasing governmental revenues.  The plan provided the government with $816 million in 2003 and $615 million in 2004, to be used for increasing the management efficiency of oil reserves.   As in the past, these new loans will further erode social services in Ecuador.

This overall problem is exacerbated by Ecuador’s recent history of corruption of governmental and private sectors.  The extreme wealth generated by the petroleum industry in the 1970s put an unprecedented amount of power in the government, making it possible for leaders to simply buy off their competition and opposition (Corkill 1988).  Bribery and corruption among government officials continues today; three presidents have been forcibly removed for corruption-related charges since 1997 (JRB: UPDATE

THIS TO WHAT THE CURRENT SITUATION IS).  Most recently, former president Lucio Gutierrez was ousted after being accused of corruption by the Supreme Court (Forero 2005).  This, combined with low government effectiveness and a limited rule of law, contributes to Ecuador’s current ranking as the country least in control of corruption in Latin America and the Caribbean Region (Fretes-Cibils 2005).  

Corruption among the state and private transnational petroleum companies also prevents the equitable distribution of oil revenues in Ecuador.  It is estimated that only a paltry three percent of the national budget, which is funded predominantly by oil revenues, is reinvested in the entire Amazon region from which the oil originates (Lucas 2000).  This strongly implies that the revenues are being aggressively withheld from the public, so citizens see no direct benefit from petroleum development, and in fact experience deteriorating standards of living as a result of concentrated corruption in the central government and private investors (North 2003, Fretes-Cibils 2003).    On the surface, this would seem to be a rather egregious violation of basic citizen rights to share in the overall prosperity of their country.
IV. ECUADOR’S INDIGENOUS POPULATION AND THE FIGHT FOR THEIR RIGHTS
Ecuador’s indigenous population comprises between twenty and thirty percent of its total population, approximately 2-3 million people (Embassy of Ecuador 2005).  The majority of these people live in the highlands and on the coast.  Less than one fourth of the indigenous population, or 150-200,000 individuals, reside in the Oriente.  This group is further divided into seven different heritages: the Huaorani, Cofán, Zaparo, Siona-Secoya, Achuar, Shuar, and the Quichua.  The Quichua and the Shuar account for the majority of the Oriente’s native groups.    Each group has a distinct language, although most speak Spanish outside of the home (IACHR 1997:105).     
At the time of the first major intrusion of outsiders to the Oriente, in 1875, the indigenous population was perceived as living at the bottom of society.  The stream of rubber seekers, petroleum miners, missionaries, and colonists infiltrating the Oriente in the late 19th and early 20th centuries put tremendous pressure on indigenous communities and began the transformation of the region’s cultural and environmental character (Black 1999, Gerlach 2003, Rival 2002).  

Provincial and regional indigenous assemblies began to form in Ecuador in the 1970s in response to the injustices tolerated for over three centuries.  The specific goals and concerns of indigenous communities varied widely, and depended largely upon their geographic vicinity.  Groups from the coast and the highlands were increasingly concerned with land distribution rights associated with unsustainable agricultural land reforms (Nelson 1994).  Groups from the Oriente were also dealing with land ownership issues, but were focused on the environmental and cultural impacts of increasing oil development on their territory.  By the early 1980s, there were roughly 26 small, localized indigenous federations throughout Ecuador, each pursuing its goals independently and without the support of a greater national indigenous body (Gerlach 2003:69).    As a result, any aggressive push for indigienous rights would be quickly diffused by the fragmented nature of this population at this time.

Voting rights, one common goal of the multiple indigenous federations, were granted to illiterate adults in 1978 (Gerlach 2003:68).  While the indigenous constituency was certainly not the only illiterate faction of the population, they comprised a large part of it (Black 1999, Gerlach 2003:68-69).  Consequently, their voice had been absent from Ecuador’s larger political arena.  The lack of consensus among groups about which issues should receive attention also contributed to the slow emergence of a united indigenous movement.  Once the indigenous constituency could vote, however, the common causes between provincial and regional groups became clearer and allowed for the gradual inception of a unifying nationwide organization.  

In 1986, thirteen indigenous federations from throughout Ecuador united as one national body, the Confederation of Indigenous Nationalities of Ecuador (CONAIE).  Mobilization and association occurred out of the necessity for a more powerful political voice, not solely out of a desire for unification (MacDonald 1985).  CONAIE is not affiliated with any political party, religion, or state, but rather supports concerns the indigenous population.  These include land use and ownership, environmental health, cultural revitalization, racial discrimination, poverty, bilingual education, and government representation (Gerlach 2003, Dubly 1995, Corkill 1988).  The organization has gradually shifted its focus from land adjudication issues, which characterized its earlier causes, to matters relating to oil development and production.  Its increasing focus on environmental issues is reflected in its mission statement, which emphasizes “the defense and the legalization of indigenous territories [and] the preservation of ecosystems and natural resources” (Gerlach 2003).   

CONAIE won its first major gains for indigenous rights in 1990, when the first Levantimiento Indigena (Indigenous Uprising) descended upon Quito in response to actions taken by former president Rodrigo Borja.  Borja had opened 3.5 million acres of indigenous Huaorani territory as an oil concession without consulting or alerting the Huaorani community (Gerlach 2003:).  The Huaorani marched to Quito, where they were joined by other members of CONAIE and supporting groups.  Roadblocks, demonstrations, and the withholding of indigenous agricultural produce around the country forced the government to consider CONAIE a legitimate and powerful organization (Gerlach 2003:). 
CONAIE succeeded in securing land titles for 1,115,574 hectares for communities in the Pastaza province, including the Huaorani, following the march of 1990 (Dubly 1995:9-15).  It also had a hand in expanding the country’s largest protected area, Yasuni National Park, to 250,000 hectares (Rival 2001).  Subsequent uprisings in 1991 and 1992 brought together 20,000 protestors in Quito, again in support of Huaorani land ownership, and provided a forum for CONAIE to present several formal demands.  Among these were requests for formal land titles, and the request that one percent of the cost per barrel of oil extracted from indigenous territory be reinvested in the region (Gerlach 2003:75). 
One decade after CONAIE’s formation, the indigenous movement created an independent political party, Pachakutik.  Although Pachakutik is not a formal ally of CONAIE, it promotes a similar agenda and speaks for more or less the same voter base (Tamago 1995).  In addition to the indigenous constituency, Pachakutik represents other marginalized communities in Ecuador, including women, environmentalists, human rights activists, and non-governmental organizations (Gerlach 2003:76).  Its emergence into Ecuador’s traditional political and electoral system in 1996 was a momentous step for the indigenous movement, whose constituents had gone for centuries without a recognized political voice.  Pachakutik has proven effective at getting the first indigenous representation into the country’s legal system.  In 1996, two indigenous leaders, former CONAIE president Luis Macas and Nina Pacari, were elected to Congress as members of the Pachakutik party.  At the same time, more than 70 natives were sworn in as Congressmen, mayors, and councilmen.  By 2000, six Pachakutik members held seats in the 123-seat legislature, four of whom were indigenous (Escobar 1996).  

Perhaps the most significant achievement of the indigenous movement—meaning both CONAIE and Pachakutik—was the inclusion of indigenous identity and demands in the rewritten constitution of 1998.   The new constitution incorporates native rights and protections; in particular, it recognizes traditional forms of authority, medicine, and bilingual education, as well as traditional knowledge of land conservation and ownership (The National Constitutional Assembly of Ecuador 1998).  The constitution is not the sole source of legislation concerning human and environmental rights for indigenous peoples in Ecuador, nor is it the most powerful.  However, the inclusion of indigenous-oriented language in the constitution suggests the increasing weight that the indigenous movement wields politically.   Although these organizations have been somewhat successful  in obtaining land titles for indigenous peoples and in their ability to unite and coordinate the the formerly disjointed indigenous constituency into a congruent, active unit (Rodrigues 2004, Gerlach 2003, Black 1999) they have been less successful in achieving their most important goal -  to redirect the flow of oil revenues to the Oriente and its peoples.  (Gerlach 2003)
V. CASE STUDIES TEXACO AND MAXUS: ENVIRONMENTAL AND SOCIAL PROBLEMS WITH PETROLEUM DEVELOPMENT

 As stated in the introduction, the issue of oil exploration and human rights in Ecuador appeared on the world radar as a result of the historic law suit against Texaco.  As mentioned – that law suit remains unsettled.  Here we now discuss the details of Texaco’s operational strategy and production in the Oriente and the subsequent allegations of large scale environmental damage causes by these strategies.  Texaco was the first company to discover considerable oil reserves in the Oriente.  It operated there at a time when environmental standards were undefined and virtually voluntary; accordingly, Texaco is now remembered for being the first of many companies whose incautious and uncaring operations left a lasting mark on the region’s human and ecological environment (Kimerling 1991).  
In 1964, Texaco obtained a 1,431,350 hectare concession in the Cuyabeno Wildlife Reserve of northeastern Ecuador.  Between 1967 and 1990, the company extracted 1.4 billion barrels of crude oil from 339 wells throughout the concession (Dubly 1995, Kimerling 1991).  The company withdrew operations from the concession and all of Ecuador in 1990, and relinquished full control to the state-owned company, Petroecuador, in 1992 (Texaco Petroleum 2005).  Accounts of the economic contributions made by Texaco during its occupation of the northeast concession vary greatly depending on the source.  Texaco claims that Ecuador received 95% of all revenues generated by the concession (Texaco Petroleum 2005); independent sources report a figure more consistently close to 7% (Dubly 1995:8).  
In 1990, at the same time that Texaco pulled out of Ecuador, the National Resources Defense Council (NRDC) and scientist Judith Kimerling began a study of petroleum development in Ecuador.  They found that in the process of production, Texaco had released over 3.2 million tons of untreated liquid waste and 18.5 billion gallons of untreated water into the area's land and waterways (Bass 2003, Kimerling 1991) – all of which were destined to end up in the Napo river watershed.   In addition, the company purportedly left 71,000 uncovered waste pits (approximately 2 waste pits per square mile!), 4 million barrels of untreated mud, and 20 billion gallons of toxic discharge behind, unguarded and exposed (Kimerling 1991).   It has since been estimated that the company saved $42 billion by using cheap, substandard extraction and production methods, or roughly $3 per barrel (Bejaro 2005). 

A lawsuit on behalf of the Cofán, the indigenous group that occupied the land within Texaco's concession, was brought to the US court, State of New York,  in 1993.  The $1.5 billion lawsuit, titled The People vs. Texaco, accused the company of disregarding oil production standards and consequently polluting the region and causing significant health concerns (Solano 2005).  It required that Texaco fund a clean-up effort in the region and establish a fund to provide health care for those affected by living in a contaminated environment.  Since 1993, the lawsuit has been dismissed four times, on accounts that the United States is not the proper jurisdiction for the case (Henke 1997) – perhaps implying that this new legal territory as beyond US case law. The Cofán lawsuit entered Ecuadorian courts in 2003, and has yet to be settled
 - the most recent manifestation of this lawsuit is the April 25, 2006 filing explicitly mentioned in the introduction.

The international nature of the Texaco case sparked a widespread interest in studies of the human and environmental health effects related to the millions of gallons of toxic materials had entered the land and waterways of the Amazon rainforest.  Not all oil contamination occurs in the seemingly deliberate manner demonstrated by Texaco. Similar contamination can and does occur from other sources, namely aging equipment and natural disasters that damage infrastructure.  SOTE, the original pipeline, spilled over 16 million gallons of crude oil into the waters and soils of the Amazon Basin between 1972 and 1991 due to cracks and leaks in infrastructure (IACHR 1997:82).  This is in addition to the estimated 19 billion gallons of untreated water wastes discharged intentionally during the same time period, an amount six times more than that of the 1989 Exxon Valdez spill (IACHR 1997:82, Exxon Valdez Oil Spill Trust Council 2005).  Up until at least 1991, approximately 4.3 million gallons of toxic production wastes and treatment chemicals were dumped daily into an undisclosed number of open waste pits, a practice deemed acceptable at the time (Kimerling 1991).   It is estimated that between 1972 and 1997, “over 30 billion gallons of toxic wastes and crude oil have been discharged into the land and waterways of the Oriente” (IACHR 1997:83).  This amount is approximately equal to 75 percent of the total volume of all waterways in Ecuador
 and therefore represents one of the largest scale polluting sources on a country wide basis that is known.  While the waterway system will flush this toxic waste downstream, to the Amazon, over time, the sheer volume available for flushing is at best horrifying and at worst, completely inhumane.
Regardless of the manner in which oil enters the environment—deliberately or inadvertently—it possesses a potentially extreme threat to human and ecosystem health.  Drilling wastes contain toxins such as arsenic, lead, mercury, benzene, naphthalene, and other hydrocarbons (IACHR 1997:82).  Eventually most of the discharged waste ends up in waterways; one government study found elevated levels of oil and grease in every water sample taken throughout the Oriente, strongly linking terrestrial and aquatic degradation to oil development (IACHR 2000:PAGE).  High annual rainfall, in combination with permeable soils and a complex system of streams and rivers, make for rapid and frequent circulation of toxins in this region of the world (Kricher 1997).  Since waterways provide a means for transportation, bathing, and fishing to inhabitants of the Oriente, there is a high incidence of contact with contaminated waters (Rival 2001, IACHR 2000, Kane 1995) and thus a significantly increased probability for public health problems to arise.  More serious effects include elevated risks of “cancer of the stomach, rectum, skin, soft tissue and kidney in men and…of the cervix and lymph nodes in women” (Hurtig 2003: 1021-2022).   One study suggests that children living near oil-contaminated areas have a highly elevated risk of childhood leukemia (Hurtig 2004), and that incidences of miscarriages in such areas are disproportionately high (San Sebastian 2000).  

STOPPED HERE

Although the bulk of the lawsuit against Texaco refers to environmental degradation, the Texaco case also highlighted some of the local social and economic impacts that accompany oil development.  Employment opportunities with oil companies offer temporary financial security for some indigenous workers, who typically receive six percent of the salary of their non-indigenous coworkers and receive no health benefits or long-term job security (Stanfield 2004).  Such employment often requires workers to leave their homes for several months at a time, disrupting local social and familial networks.  Several of the Oriente’s larger towns, such as Coca and Lago Agrio, grew rapidly with the flux of oil employees and authorities.  Oil towns are characterized by higher rates of prostitution, crime, and alcoholism than existed before oil development (Stanfield 2004).  The economic rush that accompanies oil development has resulted in high rates of depression among indigenous groups that are overwhelmed and abandoned after their introduction to market capitalism (Lucas 2000).  

Representatives for Texaco claim there is no "credible, substantiated evidence" to support the allegations of the Cofán lawsuit or the associations made between ill health and oil contamination and development (Texaco Petroleum 2005).   The Ecuadorian government cleared Texaco of all environmental liabilities in 1998, following the completion of a three-year long $40 million remediation project (Texaco Petroleum 2005).  Also in 1998, Ecuador’s ambassador to the U.S. reaffirmed that the Ecuadorian government will not be involved in the Cofán lawsuit, and stated that such intervention is “unnecessary” (A-Baki 1998).   

B. Maxus Case Study

Texaco was by no means the only petroleum company to leave the Oriente with environmental and social damage.  It was, however, one of the first, and its experiences in Ecuador serve as bold caveats to other companies and the communities where petroleum development occurs.   The widespread negative publicity that Texaco received following its operations in Ecuador effectively discouraged other companies from committing similar offenses.  Oil contamination has since ceased to be the major environmental concern associated with development.   The more urgent contemporary concerns include the long-term effects of road building and the socioeconomic impacts of unmonitored monetary and material gifts made to indigenous communities.  Both of these issues are exemplified by Maxus’ operations in Yasuni National Park in the 1990s.  

Yasuni National Park 

Yasuni National Park (Yasuni), established in 1979, covers 9,820 square kilometers of Amazon rainforest in eastern Ecuador, making it the country’s largest mainland park (Embassy of Ecuador 2005).  It encompasses five river basins, those of the Napo, Tiputini, Yasuni, Nashino, and Curaray rivers, and represents three distinct types of humid tropical rainforest: tierra firme, which is dry year-round, varzea, which floods periodically, and igapo, which is saturated year-round (Kricher 1997).  The park’s outstanding biological diversity and unique cultural heritage have gained increasing attention for the last fifteen years, as both have become increasingly affected and threatened by the advance of multiple oil companies into the region.  The particular designations that Yasuni possesses—particularly, as a UNESCO Biosphere Reserve—raise the obvious question of how such an area could be deliberately exposed to the environmental and cultural vagaries associated with oil production.  

Figure 5. Yasuni National Park
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The area currently designated as the Huaorani Ethnic Reserve (yellow) used to be part of Yasuni National Park (green).  The park is just under 10,000 square kilometers in size.  Source: www.tadpoleorg.org/image_pic/yasuni_map_page.htm 
In November of 2004, the international coalition Scientists Concerned for Yasuni (SCY) produced a report detailing the park’s biological significance to the Amazon region and the world.  Scientists from Ecuador, Peru, Panama, Denmark, England, Germany, Scotland, Spain, the United States and Puerto Rico contributed to the report, presenting a total of 100 collective years of research in and around Yasuni and the Oriente (Finding Species 2005).  The report has served as a catalog of the park’s abundance of flora and fauna, as well as lever for activists attempting to preserve the park from future petroleum development.  

Yasuni is home to over 2,274 species of plants, the highest documented number for any comparably sized area in the world.  It contains 567 bird species, roughly 44% of all bird species found within the entire Amazon Basin.  Amphibian and reptile species diversity (105 and 83 species, respectively) give the park the highest herpetofauna diversity in all of South America.  There are 173 documented mammal species, thirteen of which are primates.  The world’s highest number of social bee species (64), bat species (80), and insects (100,000) occupy Yasuni, making the park biodiverse regions on the planet (SCY 2004:8-12).   (For more detail on Yasuni National Park’s biological diversity, see Appendix B.)  

Yasuni’s celebrated biodiversity is widely renowned within the international conservation community.  While SCY is the most recent cadre of professionals to express concern for the park’s biological resources, other organizations have the park on their radar.  Yasuni is classified as a Strict Protected Area by the International Union for the Conservation of Nature (IUCN) for its high number of vulnerable, rare, threatened, or endangered species.  Among these creatures are 25 mammalian species, including the giant otter, the Amazonian manatee, the jaguar, the ocelot, the tapir, the puma, the pink river dolphin, and three primate species: the golden-mantled tamarin, the white-bellied spider monkey, and the woolly monkey (World Conservation Union 2004, SCY 2004).  The high number and diversity of high-risk species—including the above mammals as well as other top predators such as the harpy eagle, black caiman, bush dog, and peccary—led the Wildlife Conservation Society to induct Yasuni into its Amazon-Andes Conservation Plan in 1996.  This plan calls for a landscape-based approach to biodiversity conservation by sponsoring on-site protection and management of the park (Wildlife Conservation Society 2005).  (For a more complete list of vulnerable and threatened species, see Appendix B).  

In 1989, Yasuni National Park was designated by the United Nations as a Biosphere Reserve under the Man and the Biosphere Program of 1970 (UNESCO 2005).  This identifies the park as an internationally and nationally recognized area of biological and cultural import, and requires that the park fulfill three complementary functions.  Namely, it must serve a conservation function that emphasizes ecosystem preservation, a development function that promotes sustainable economic and human development, and a logistic function that provides access for research and education concerning conservation and development.  The Tiputini Biodiversity Station, located in the northern part of the park on the Tiputini River, serves as the park’s main source for biological research.  

Huaorani Indigenous Presence 

The Huaorani indigenous group is thought to have occupied close to 2 million hectares of lowland rainforest over the last several hundred years in and around the area now designated as Yasuni National Park (Rival 2001).  As was the case with most Oriente indigenous groups, Huaorani contact with non-indigenous peoples began in the late 19th and early 20th centuries with a consecutive stream of rubber seekers, missionaries, and oil company workers.  Specific to the Huaorani, however, is that prior to the 1960s, nearly all contact with outsiders was characterized by patterns of hostility and retreat on behalf by Huaorani communities (Gerlach 2003).  The group became notorious for its fierce behavior towards outsiders and its ability to virtually disappear into the forest.  Intense and coordinated attempts at “pacification” of the Huaorani by missionaries, particularly those of the Summer Institute of Linguistics (SIL), and oil companies (first Texaco, followed by Conoco, Maxus, and several contemporary operations) began in the 1960s and continue to this day (Ziegler-Otero 2004, Rival 2001).   

In 1969, the SIL established a 169,088-acre/16,000 square kilometer Huaorani ethnic reserve called the Protectorate along what is now Yasuni National Park's northern border (Rival 2001:xiv).  With the financial support of the Texaco-Gulf consortium and the logistic support of the Ecuadorian government and military, the SIL successfully relocated a large portion of the Huaorani population off of oil-rich land in to this designated area (Ziegler-Otero 2004, Rival 2001).  While some Huaorani communities still live in highly mobile, transient, traditional family groups, the majority of the population now occupies the reserve (Zielger-Otero 2004, Rival 2001)  Current population estimates number around 1800 individuals, although the overall population has fluctuated between fewer than 300 and over 2000 in the last forty years (Ziegler-Otero 2004:3).  


In 1990, with the support of CONAIE, the Huaorani were granted titles to 1,098,000 acres of their native lands, the largest designation of indigenous territory in the country (Rival 2001:xvi).  The acquisition is adjacent to and considered part of the ethnic reserve.  Ironically, what was seen as a victory for indigenous land rights actually weakened many of the protections that formerly served the same land.  As is the case with privately and publicly owned land in Ecuador, all subsurface mineral rights belong to the state (Brandon 1998).  Therefore, when the government expanded the reserve, it effectively reduced the area designated as National Park land.  Without the comparatively strict land-use policies associated with a National Park, the newly acquired ethnic reserve land was easily and promptly divided into concessions and sold off to international oil companies (Ziegler-Otero 2004:89).  

In 1986, the year of CONAIE's formation, a group of young, educated, and relatively intercultural Huaorani men began to discuss the possibility of creating a Huaorani organization that could be officially recognized under CONAIE's auspices.  All four were among the first Huaorani to go through the missionary school system, and some of the only individuals with a strong grasp of spoken and written Spanish (Kane 1995).   They recognized a need for greater Huaorani cultural pride, which had been substantially squashed by missionary occupation of the territory for over 20 years, and a need for Huaorani assertion of sovereignty amidst the many environmental and human rights organizations that claimed to know what the community desired.  Their foremost concern, however, was the rapid infringement of oil companies on to their territory.  For these reasons, the Organization of Huaorani Nationalities of the Ecuadorian Amazon, (ONHAE) was established in 1990 (Ziegler-Otero 2004:13).  

ONHAE is officially recognized by CONAIE as the Huaorani's legal and political representation.  The organization has a president, a vice president, a secretary, and a treasurer, as well as an office in Coca.  Its primary responsibility lies in organizing a yearly meeting to which any and all Huaorani are invited from throughout the territory to gather and discuss the coming year's agenda.  At the point of its formation, ONHAE’s mission was to prevent all oil development on their territory and to demarcate the territory's boundaries effectively.  Since then, ONHAE’s effectiveness and dedication to meeting the desires of the Huaorani community are frequently questioned by members of the ONHAE leadership itself and CONAIE officials (El Comercio, August 11 2005).  

Oil Legacy in Yasuni National Park

1959-1980 Texaco 

The Texaco-Gulf consortium was the first petroleum company to enter Yasuni National Park, which it did in 1959.  It collaborated with the SIL to remove the Huaorani from the company’s concession, and relocated them to the Protectorate in 1969.  The company also funded the building of schools and churches in the Protectorate.  When Texaco located Ecuador's first major oil reserves in 1967 in northeast Ecuador, its focus shifted away from extraction in Yasuni and towards the construction of SOTE.  Although Texaco is widely known for its colossal environmental damage in the Cuyabeno Wildlife Reserve, its work in Yasuni did not make it to the production stage of development.   

1980-1990: Conoco  

In 1980, U.S.-based Conoco-DuPont took control of Block 16, the majority of the Huaorani population lived.  At the time, Block 16 was estimated to contain over $4 billion worth of oil (Ziegler-Otero 2004:69).  Conoco did little to develop its reserves for the first several years of its ownership, principally due to the possibility of damaging contact with the Huaorani and, accordingly, the press.  In 1989, the company drafted a management plan for the park with the assistance of the National Resource Defense Council, zoning half of the park for oil concessions and half for the Huaorani. The plan was strongly opposed by environmental and indigenous groups because it did not have the formal approval of CONAIE, and did not include the Huaorani in the planning process or the management of the park (Rodrigues 2004:95-96).  Ever-wary of adverse publicity, Conoco withdrew from Block 16 and sold its 200,000 hectare share to Maxus Energy Corps, also from the U.S., in 1990 (Ziegler-Otero 2004:16).  

Still in search of a management plan, in 1992 the U.S. Agency for International Development (USAID), which has worked closely with many nongovernmental organizations (NGOs) in Ecuador, nominated Wildlife Conservation International to design and implement a management plan for Yasuni National Park.  The new plan, implemented in 1993, designated $15 million from Conoco to management, tourism, and “sustainable resource extraction”, and incorporated the Huaorani in the park’s administration (Gerlach 2003:56).  

1990-1995 Maxus

Maxus Oil Company was the first company to conduct widespread oil development projects in Yasuni National Park.  Determined not to repeat the troubles that Texaco had encountered, it first entered the park in 1992 armed with its own designated "Special Person in Charge of Community Relations" and "Special Friendship Agreement" to present the native community of the park, the Huaorani, with an impression of good intent (Henke 1997:53-54).  In order to uphold an appearance of cultural sensitivity, Maxus workers were required to read a manual familiarizing them with Huaorani lifestyle and language (Henke 1997:53-54).  

Despite the efforts that Maxus made to ensure a smooth and quick entrance into Yasuni National Park, the Huaorani were quick to object and mobilize.  Recently empowered by the 1990 establishment of ONHAE, the Huaorani opposed Maxus' proposal to build a road that would extend 64 kilometers into their territory and Yasuni National Park.  The road would have been the first in that park, and the longest in the region (Kane 1995).  The campaign against the road, which led several hundred Huaorani to Quito's streets in protest for two weeks, had not only the support of CONAIE but also the attention of the international human and environmental rights community (Ziegler-Otero 2004, Kane 1995).  Despite gaining considerable media attention, efforts to oppose the road ultimately failed when members of ONHAE signed a contract permitting it.  The Maxus road, as it is now called, was completed in 1993 (Kane 1995).   

Road building and Colonization 

The Maxus road introduced a new generation of concerns regarding petroleum development.  Road building replaced oil contamination, Texaco’s major offense in the 1970s and 1980s, as the environmental concern of the 1990s.  The Maxus road was one of many built in a very short time in an area that previously had no road system; its effects on the surrounding environment and communities were thus very apparent.  It is argued that the permanence of roads in the Oriente is a greater threat to the region than oil contamination, based on the degree of ensuing deforestation and colonization of newly accessible land (SCY 2004).  

The road network in the Oriente grew by 400% (from 1,830 kilometers to 7,250 kilometers) between 1985 and 2001, nearly all of which is accounted for by petroleum-related construction (SCY 2004:14).  Most “oil” roads are constructed principally for the transport of material for infrastructure construction and the transportation of workers for maintenance and operation.  Due to the nature of their purpose, they tend to lead from a point of easy access, such as a dock on a river, directly into the forest to a drilling location, as opposed to following any pre-established human route.  In effect, they expose previously impassable forest to increased human traffic (IACHR 1997).  

Specific studies of the Maxus road and others in the Amazon rainforest reveal direct and indirect threats to both human and non-human communities within several hundred kilometers of a road.  Direct effects of roads, such as deforestation, forest fragmentation, edge effects, traffic-induced animal mortality, noise, and dust, are associated with the actual road-construction process.  They have an immediate impact on the flora and fauna that rely on an intact forest by interfering with mobility, dispersal, communication, orientation, and microclimatic factors (SCY 2004).  

Indirect effects of roads, such as colonization, conversion of forest land to agricultural land, and over-hunting, occur after roads have been established.  They tend to perpetuate the direct effects of road-building, and have a more permanent and irreversible impact on the forest ecosystem (SCY 2004).  The sequence of indirect effects that follow initial road construction is well documented throughout the Amazon, and holds true in the Oriente (Sierra 2000).  New access to forest resources attracts colonists, both indigenous and non-indigenous, who build homes along the road.  Timber is cut for housing, cooking, heating, and to clear land for agriculture.  

At the current deforestation rate of 0.7% per year, approximately 70% of the Oriente’s forests will be gone in 150 years (SCY 2004:14).   In the next forty years, it is estimated that half of the forest within 2 kilometers of all roads will be deforested and turned over to housing and small-scale agriculture (SCY 2004:13-17).  Land reforms enacted in 1978 further encourage deforestation and large-scale mono-cropping by providing inexpensive land to owners who will ensure it remains “productive” (Nelson 1994).  Fallow land is not considered “productive” under the reforms, so farmers often abandon their land rather than rotate it through a fallow season.  Unsustainable farming practices, combined with the low soil fertility levels of deforested tropical rainforest soil, ultimately lead to the abandonment of sixty percent of the land cleared in the Oriente (Nelson 1994:29).  In addition to the loss of valuable forest habitat, indigenous communities have reported a decrease in rare plants used for traditional medicine due to uncontrolled and illegal deforestation (Domingo 2005).  

Intensified hunting along roads is also a prominent issue, and leads to local game depletion.  This presents a problem for communities whose traditional diet centers on meat, as well as a threat of localized game extinction.  Oil company workers frequently provide local hunters with rides to and from hunting sites along roads, resulting in an initial increase in hunting success followed by the collapse and possible endangerment of game (Kane 1995).  The Maxus road gave Huaorani access to 106 kilometers of previously remote hunting ground, which led to the local depletion of three important game species: the spider monkey, the woolly monkey, and the tapir (SCY 2004).  

High and rising deforestation rates in the Oriente correspond to growing human population rates in the region (SCY 2004).  Human population growth rates in the Oriente are now 6-8% per year, three times that of the national rate (SCY 2004:14).  The higher growth rate is due primarily to migration along the expanding road system; in 2000, four out of ten inhabitants of eastern Ecuador were migrants (Sierra 2000).  Studies of the Maxus road suggest that the expansion of the road network in the Oriente can lead to uncontrolled access to forests, which will result in unsustainable forest use for housing, agriculture, and hunting.  
Community Reliance on Petroleum Supplies


While Maxus will most likely be remembered as the first company to build a road and drill within YNP, they also played a significant role in facilitating Huaorani dependence on petroleum company goods.  Maxus continued a tradition, started by the SIL and Texaco in the 1960s, of supplying the Huaorani with food, clothes, tools, and building materials (Ziegler 2004:64).  Such supplies had been used by SIL and Texaco to entice the Huaorani into the Protectorate in the 1970s.  Maxus used a similar method to prevent the Huaorani from interfering or encumbering oil projects.  Huaorani individuals had received supplies directly or through regular church services on a regular basis since the late1960s, and continuing into the nineties considered the oil companies themselves to be “sources of spontaneous abundance, much as the forest itself [had been]” (Rival 2002:xix).  Substantial changes have occurred to the Huaorani diet and lifestyle since the beginning of this practice (SCY 2004, Kane 1995).  

Before the establishment of the Protectorate, the Huaorani lived independently of outside supplements and materials.  Currently, the majority of the population living in the Protectorate is dependent on supplied goods for diet, health, education, and transportation (Ziegler-Otero 2004:146-150).  .  Where wild game used to comprise the majority of the Huaorani diet, company bags of flour, sugar, rice, and beans are now the mainstays (SCY 2004:30).  This is both a function of convenience—the food is easily accessible—and a result of intensified hunting practices along oil roads and the Protectorate’s borders (Henke 1997:61).  
The role of oil companies as patrons of the Huaorani was made ironically clear by Maxus' financial support of ONHAE.  What began as a standard exchange of materials for pacification has, for the Huaorani, become a dependent relationship in which even their own legal representation does not function without oil company funds.  Beginning in 1993 and continuing today is the Huaorani's reliance on company money for not just subsistence but also for political representation (Ziegler-Otero 2004, Kane 1995).  Maxus paid for ONHAE’s transportation to and from its office in Coca, as well as transportation for all Huaorani community members to attend ONHAE’s annual meetings.  It funded and staffed the ONHAE office in Quito, and employed one of its own former employees as the organization's secretary.  The company also paid for medical visits and medicines for the community (Ziegler-Otero 2004:148).  Without Maxus' sponsorship, ONHAE could not have functioned in the manner that it did, and the Huaorani would have had to find access to health care, education, transportation, and food elsewhere (Ziegler-Otero 2004).  
VI. LEGISLATION AND POLICY

It is not for a lack of applicable or relevant legislation that human and environmental rights are compromised by the petroleum operations in Ecuador.  In fact, Ecuador has national and international legislation and directives that relate directly to contemporary issues in indigenous sovereignty and environmental protection.  However, the efficacy and value of the legislation is compromised by its use of vague language and its lack of information on appropriate procedures for implementation or enforcement.  Below, several of the more commonly cited treaties, directives, and laws that Ecuador has ratified in the last fifteen years are described.  For a more complete listing of human and environmental rights in Ecuador, please consult Appendix A.  

International Legislation

Ecuador ratified the Indigenous and Tribal People’s Convention No. 169 of 1989, an international convention issued by the International Labor Organization, in 1998 (International Labor Organization 1989).  It contains some of the most innovative legislation in regard to indigenous rights.  Specifically, it determines the right of indigenous communities to determine their own modes of economic, social, and cultural development, as well as the right to contribute in the planning of resource extraction and exploitation.  Despite being highly applicable to communities in the Oriente, Convention No. 169 has not been implemented or enforced.  

The San Salvador Protocol, ratified by Ecuador in 1993, protects the right to live in a healthy environment, and requires the state to promote environmental health (Organization of the American States 1993).  According to universally accepted standards, the right to a healthy environment suggests two prohibited behaviors: “causing widespread, long-term and severe environmental damage, and depriving a people of its means of subsistence” (Kravchenko 2004).  The San Salvador Protocol is highly relevant in the Oriente, where environmental health has never been actively promoted by the government and is under continuous threat from petroleum development.  However, like Convention No. 169, the San Salvador Protocol has yet to be applied or enforced effectively in the Oriente.  

National Legislation and Policy

The Constitution of Ecuador, amended in 1998, addresses similar points as Convention No. 169 and the San Salvador Protocol on the national level.  It identifies the rights of all citizens to public participation, compensation, and conservation of natural resources.  It also includes fifteen collective rights of indigenous peoples who occupy petroleum concessions (The National Constitutional Assembly of Ecuador 1998).  In particular, it protects the right to consultation regarding development that could affect the culture and environment of indigenous communities.  The constitution is generally more legally binding than international treaties, but its protections are still poorly enforced.  

National environmental guidelines for petroleum development—including exploration, exploitation, transportation, and production—were first introduced in Ecuador by the Hydrocarbon Law of 1971 (Texaco Petroleum 2005).  Subsequent hydrocarbon laws lack any degree of specificity, and have failed to outline adequate procedures for the pollution prevention, environmental rehabilitation, or proper equipment maintenance (Fretes-Cibils 2003, Gerlach 2003, Dubly 1995, Kimerling 1991).  
The lack of clarity and supervision of hydrocarbons regulations contributes to the high incidence of environmental offenses committed by the petroleum industry in Ecuador.  Environmental Impact Statements (EIS) were not required until 1988, and there is still no established procedure for designing or evaluating them (Southgate 1994:82).  The country’s imprecise environmental guidelines make it difficult to design comprehensive EISs, without which companies cannot obtain an environmental license to operate (Fretes-Cibils 2003:130-131).  

The Ministry of the Environment (ME) assesses EISs and grants environmental licenses.  It has been criticized in the past for leniency and negligence in its assessments, but has also been known to suspend environmental licenses after reevaluating inadequate EISs (El Comercio, August 18 2005).  Because the ME relies on financial and technical support from the international community, its policy is increasingly geared towards natural resource conservation.  In 2000, it began designing an Environmental Strategy for the Sustainable Development of Ecuador, and in 2001 established a National Biodiversity Strategy.  It is currently preparing a Draft biodiversity Law and a Draft Forest Development Law (Fretes-Cibils 2003:403).  

Even with the legal tools available for environmental and human rights protection, monitoring and implementation of such legislation is infrequent.  The ME plays no role in enforcement, reducing the likelihood that its conservation-oriented policies will be effective.  Hydrocarbon extraction has always taken a national priority over environmental protection on public and private land in Ecuador (Brandon 1998:278, 298).  

The Role of Nongovernmental Organizations in Law Enforcement

Management and enforcement of hydrocarbon laws in national parks and reserves is the responsibility of the Institute of Forestry, Natural Areas, and Wildlife (INEFAN), Ecuador’s national park service.  A lack of financial support, which consequently limits personnel and equipment availability and quality, has historically characterized this organization’s ability to enforce existing legislation and management of national park regulations since its establishment in 1976.   INEFAN therefore relies heavily on financial and logistical support from national and international nongovernmental organizations (NGOs), giving NGOs an increasingly more pivotal role in park management (Brandon 1998:267).  Indeed, in many cases, NGOs provide the only surveillance of environmental and human rights conditions in the Oriente.   

The number of environmental NGOs in Ecuador has multiplied since the mid 1980s and 1990s as international interests in tropical biology have increased (Meyer 1993, Rodrigues 2004).  Many of these NGOs have a focus on land preservation, environmental education, legal land reform, agro-forestry, biological research, sustainable ecosystem management, and ecotourism, making them likely candidates to assist with land management (Meyer 1993).  Inevitably, the nature of their work presents a high incidence of direct contact with indigenous communities, as well as a high potential for both collaboration and conflict.  Whereas early environmental activism in the Oriente emphasized strict land preservation stipulating human expulsion, the majority of current NGO programs include in-situ community development and empowerment in their scope (Rodrigues 2004).  

VII. RECENT AND CURRENT EVENTS 

Five companies—Encana (Canada), YPF-Repsol (Argentina and Spain), Occidental (USA), Petrobras (Brazil), and Petroecuador (Ecuador)—own concessions that are at least partially within Yasuni National Park.  Each of the concessions is undergoing some level of development, either in petroleum exploitation or road construction.  Petrobras has received particular attention since its 2004 proposal to build extensive infrastructure in the heart of the park.  Its concession, Block 31, is almost exclusively within Yasuni National Park, and includes traditional Huaorani territory (Save America’s Forests 2005).  (See Figure 6 for a map of oil concessions and companies in Yasuni National Park).  
Figure 6. Oil Concessions and Companies in Yasuni National Park
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All concessions in Yasuni National Park are undergoing development at this time, either in seismic testing for oil reserves or road construction.  Source: http://www.saveamericasforests.org 


Petrobras’ initial proposal—for the construction of a new 54-kilometer road, two new pipelines, two drilling platforms, and a major processing plant within the park—met heavy opposition from Ecuadorian and US environmental groups and Amazonian indigenous groups when it was revealed in the spring of 2004 (Save America’s Forests 2005, SCY 2004, Accion Por la Vida 2004)).  Concerns centered primarily on the road and its accompanying deforestation, colonization, and over-hunting issues.  In response to these concerns, the Ministry of the Environment required that Petrobras complete another round of environmental assessments in which alternatives to a road be considered (Finer and Bass 2004).   

Figure 7. Road Proposed by Petrobras
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The Maxus road, (discussed in Chapter Five), runs southwest from the Napo River in to Yasuni National Park.  Occidental is currently constructing a road running south between the Maxus road and the Petrobras road, just north of Yasuni National Park.  Source: http://www.saveamericasforests.org 


Roadless drilling in the Oriente could be attained by using technologies typically associated with offshore ocean drilling.  When applied to the rainforest, this would mean using helicopters for the transport of personnel and materials, rather than a road, thereby avoiding the negative environmental and social impacts associated with road building in the Amazon (Accion Por La Vida 2004). However, in Petrobras’ review of alternative technology, it determined that constructing a road would provide “most adequate alternative from a technical, economical and environmental point of view (Amazonia 2004)."  The Ministry of the Environment granted Petrobras an environmental license in August of 2004 (Finer and Bass 2004)
.  

Since September of 2004, when Petrobras entered YNP to begin planning for development, the company and the Ministry of the Environment have received pressure from the Huaorani, national and international scientists, and numerous NGOs to cease all petroleum activity in the park
.  SCY, comprising 59 tropical biologists from around the world, issued its report on the park’s internationally acclaimed biodiversity and the effects of road building in November 2004.  Shortly thereafter, in January 2005, the world’s largest organization for the study and conservation of tropical ecosystems, the Association for Tropical Biology Conservation (ATBC), issued a resolution that the Petrobras road be prohibited (Environmental News Service, May 17 2005).  Yet the company began logging 221 acres within Yasuni National Park in March of 2005 to prepare the area for road construction, a move that prompted a series of protests, revocations of petroleum contracts, and demands for renegotiation among indigenous communities throughout the Amazon that lasted into the autumn of 2005 (Environmental News Service, March 28 2005).   

The ONHAE leadership made a series of demands for a moratorium on petroleum development on their territory shortly after construction commenced in the park.  Their concerns, however, were not strictly the environmental concerns that had become the focus of most international opposition.  Rather, they emphasized Petrobras’ failure o abide by a contract signed with the company in April 2004.  In the 2004 contract, Petrobras had agreed to pay the Huaorani $300,000 per year for five years to cover the costs of new housing infrastructure, education, and flight service (El Comercio, August 11 2005).  None of the funds had been distributed at the time that Petrobras began construction.  In July of 2005, ONHAE and the Huaorani withdrew from their contract with Petrobras, and began a march to Quito to protest the company’s presence on their territory (El Comercio, July 1 2005). 

The Summer of 2005 


Unlike the Huaorani marches to Quito to protest the Maxus road over a decade before, the protests of July 2005 initiated significant positive changes for the Huaorani and numerous other indigenous communities throughout the Oriente.  The Ministry of the Environment suspended Petrobras’ environmental license in mid-July 2005  because the company’s EIS failed to address the impact of operating heavy machinery, constructing bridges, or building production facilities within Yasuni’s boundaries (El Comercio, August 18, 2005).  A new commission, comprising international ecologists and human rights activists, was created specifically to evaluate the impacts that Petrobras’s activity may have on Yasuni National Park and the surrounding human communities.  They have yet to issue a conclusive report (El Comercio, August 11 2005).  

At the time of this writing, November 2005, a newly elected ONHAE leadership board is in the process of reviewing all current petroleum contracts (El Comercio, October 11 2005).  A new “Life Plan” is also in the works, which describes community development projects that the Huaorani community hopes to take on without relying solely on petroleum funding (El Comercio, September 16, 2005).  Petrobras has not been granted entrance to YNP, though they have kept contact with ONHAE by attending the organization’s meetings (El Comercio, October 11, 2005).  


The Huaorani were not the only indigenous group to seek renegotiations or terminations of current petroleum contracts in the Oriente during the summer of 2005.  Shuar, Achuar, and Quichua communities revised and successfully implemented changes to contracts and terms during this time (El Comercio, August 1 2005).  What links all of the renegotiations is their underlying emphasis on a need for more community development projects, greater independence from petroleum income, and a call for more ecologically friendly methods of development.  Some newly refurbished contracts call specifically for funding for native and bilingual education, workshops on traditional ecological knowledge of medicinal plants, women’s programs, basic job training, indigenous scholarships, and ecotourism (El Comercio, August 23 2005).  The specificity of these programs is notably different from previous applications of petroleum funding; the communities of the Oriente are actively developing long-term solutions to their current issues of poverty, under-representation, and environmental degradation.  Whether such solutions can be achieved or implemented remains to be seen.  

Considering Ecotourism 

Ecuador created one of the first national ecotourism organizations in the world, La Asociasión Ecuatoriana de Turismo (ASEC) (Honey 1999), in 1991, to promote “harmony between tourism, conservation, and society” (La Asociación Ecuatoriana de Tourismo 2005).  Since then, the success of ecotourism in the Galapagos, and increasingly in the Oriente, made the industry Ecuador’s fourth largest source of foreign exchange in 2000 (Gerlach 2003:55).  The appearance of ecotourism as a central aspect to indigenous community development programs speaks loudly of its success in the Oriente over the last several years.  The Cofán indigenous group, whose lawsuit against Texaco is still pending in the Ecuadorian court, started one of the Oriente’s first ecotourism operations in 1993 as an alternate means of employment and income (Gerlach 2003:56, Brandon 1998:269).  Since then, dozens of lodges and tours, operated by a mix of indigenous and non-indigenous individuals and communities, have sprung up across the region
.   

Ecotourism, as defined by The Ecotourism Society (ETS), is “responsible travel to natural areas that conserves the environment and improves the well-being of local people” (Honey 1999:6).   Ecotourism differs from nature tourism, adventure tourism, and wildlife tourism in that it involves the approval, benefit, and the participation of local communities (Adams 2003, Archabald 2001, Honey 1999).  Upon its conception in the early 1990s, ecotourism appeared to be a robust solution to the world’s congruent environmental and cultural danger zones: it aspired to ameliorate negative environmental pressure, provide economic support and cultural appreciation human communities, and educate tourists about natural systems and responsible human stewardship (Adams 2003, Archabald 2001, Honey 1999,).  

The ability of ecotourism operations to achieve their claimed goals of economic and cultural preservation is highly disputed.  Activities marketed as eco-friendly often require the perpetuation of ideas and infrastructure that in fact exacerbate environmental degradation and encourage the marginalization of indigenous communities.  It is common for society’s “elites and middle class...[to] engage in environmentally destructive activities while they simultaneously extol the virtues of environmental conservation, attend international tourism conferences, and support the protection of...reserves at the expense of poor Latinos and [locals]” (Stonich 1998:49).  The same problems associated with oil development—road building, deforestation, colonization, and westernization—often accompany ecotourism projects in the attempt to provide tourists with modern comforts (Honey 1998:112-120).  The inundation of ecological “hot spots” by tourists focuses pressure on local ecologies and communities—in effect, this increases demand for limited local provisions of clean water, open space, and land access (Stonich 1998:42).  

Yet if ecotourism is appropriately planned for, it has great potential as a source of economic, social, and environmental security.  This makes it increasingly attractive to the people of the Oriente, whose home is increasingly coveted by tourists and industry alike.  Models for responsible ecotourism are present throughout Ecuador, and even in their relatively brief existence have reaped tangible benefits for the communities they serve
.  The number of visitors to the Oriente rose by 12% annually between 1987 and 2000, indicating ecotourism could continue to be a realistic and viable option for income in the region (Gerlach 2003:56).   

Government Agenda


Ecuador’s current president, Alfredo Palacio, has indicated that he intends to increase the percentage of petroleum revenues that go towards social spending.  Recent adjustments to the FEIREP, namely a threefold increase in the portion of the fund dedicated to health and education, suggest that revenues may be distributed more equitably beginning in 2006.  This improvement, however, is based on projections that show the price of oil increasing by forty percent, which is roughly ten dollars more per barrel in 2006 than 2005 (El Comercio, August 30 2005).  With anything less than this increase in price, there will not be adequate funding to meet the current level of social spending.  Instead, President Palacio’s number one priority, the repayment of Ecuador’s $14 billion public debt, will absorb the vast majority of petroleum revenues (El Comercio, October 24 2005).  

In addition to the restructuring of the FEIREP, President Palacio has instructed Petroecuador to revise all of its contracts with transnational petroleum companies.  Although private companies own less than a third of the country’s reserves, they account for two-thirds of all production.  If President Palacio’s revisions are effective, Petroecuador may be able to significantly increase its benefits from private production (El Comercio, September 14 2005).  

The IMF, which assisted in the creation of the FEIREP, continues to monitor Ecuador’s economic activity on a quarterly basis.  No new loans from the IMF have been announced; Ecuador still has several hundred million dollars worth of outstanding loans dating back to 1981(International Monetary Fund (C) 2005).   The country is scheduled to make approximately $80 million in loan repayments to the IMF by 2007 (International Monetary Fund (B) 2005).  Interestingly, the IMF has stressed a need for the country to increase investment in the non-oil economy, a change that Ecuador has yet to implement.  Petroleum currently provides fifteen percent of the country’s GDP, comprise one third of state revenues, and makes up over forty percent of total exports (Embassy of Ecuador 2005).  

VIII. OBSERVATIONS, RECOMMENDATIONS, AND SYNTHESIS  


As long as Ecuador relies on petroleum as its primary source of revenue, the further development of petroleum reserves in areas like Yasuni National Park is to be expected.  Such development has been and continues to be the country’s means of economic prosperity, although it clearly has not met this goal.  With production expected to double over the next five years, it is clear that Ecuador is sticking with its 20th century approach to development.  Yet, the continued pursuit of this goal contributes to the degradation of formerly habitable and productive land and water, the dependency of rural indigenous groups on petroleum company supplies, and the amplification of Ecuador’s uneven wealth distribution.  While petroleum development will always have an intrinsic level of environmental degradation, negative socio-economic effects do not necessarily have to follow.  The government of Ecuador has failed to take the proper steps that would secure valuable natural resources as well as support human communities directly influenced by petroleum development.  Current scenarios mandate a significant change in governmental policy if the conservation of natural resources and the improvement of social conditions are to be obtained.  

Assuming that petroleum development is destined to extend from existing operations into areas such as Yasuni National Park, certain conditions can be met to reduce negative impacts on ecological systems and improve the welfare of indigenous communities.  To begin with, the standards and objectives of Environmental Impact Statements (EISs) need revision and clarification to match international standards.  It is the Ministry of the Environment’s (ME) responsibility to make the environmental responsibilities of operating companies explicit.  Doing so would be an effective preventative measure against the submission of deficient EISs like those of Petrobras in 2004 and 2005.  If companies were provided with a more comprehensive and precise listing of their environmental responsibilities, the ME would find it easier to make critical and thorough evaluations of EISs, and could therefore have greater confidence in granting environmental licenses.  

It would be of a great benefit to Ecuador to significantly raise petroleum development standards to the highest degree possible.  Standards could demand that, in areas where no infrastructure exists, the most updated technology available be used.  In the majority of cases this would necessitate helicopter drilling, thereby eliminating issues of deforestation, colonization, and over-hunting.  While this alternative is more expensive in the short term, it asserts the smallest possible ecological footprint in terms of tree removal.  It preserves forest that is culturally and ecologically valuable to its inhabitants, and allows for future potential use as an ecotourism attraction.  

Higher costs of extraction and transportation, which will accompany the environmentally savvy alternatives to road building, will very likely discourage Petroecuador and transnational companies from pursuing new development projects.  Reducing the extent of the petroleum industry does not comply with the past or current administration’s goals of increased production and profits.  Yet in the long term, having higher standards could result in greater profits.  Ecuador could opt for postponing further development until the demand for petroleum is large enough that the price of suitable technology becomes negligible, or until more environmentally responsible companies purchase concessions.  Presumably in this case, the increased demand for oil will result in a higher price per barrel, and consequently, a greater profit for the state.  Given Ecuador’s projected oil depletion time (12 years), and the global oil depletion time (25-50 years), the benefits to withholding oil until ecologically friendlier production techniques are affordable would require only a relatively short time and may prove to be an economically shrewd move.  

The clarification and improvement of environmental standards will not be effective without sufficient enforcement.  Abidance, monitoring, and enforcement of environmental legislation remain contentious issues, and will require increased attention and funding as more concessions are developed in Ecuador’s more remote areas.  Unfortunately, such legislation is often discarded as a formality that ceases to apply once environmental licenses have been obtained.  The absence of enforcement is due in part to the scant funding received by INEFAN, the entity intended to manage protected areas like Yasuni National Park.  INEFAN does not have the financial resources to monitor or enforce petroleum activities, and has to come to rely on NGOs for the monitoring of environmental law abidance.  This results in an inefficient form of “enforcement via press release
.”  Whereas NGO surveillance is better than no surveillance at all, NGOs do not have the legal authority and must find ways to attract the attention of the ME for intervention.  

Companies have proven to be responsive to the requests of the ME, as evident in Petrobras’ recess in Yasuni National Park in 2005.  Yet, effective monitoring and law enforcement could occur at INEFAN’s level if more funding were available and more emphasis was put on training and capacity-building within the organization.  Redirecting a portion of oil revenues to the management of areas undergoing oil development would be a more logical and efficient means of enforcing environmental legislation, rather than relying on the ME for intervention.  


There is little doubt that improving the environmental standards of petroleum development in the Oriente would positively affect the region’s inhabitants.  Even enforcing abidance of the existing environmental legislation could drastically improve ongoing issues of oil contamination and deforestation.  CONAIE and Pachakutik, in their parallel efforts to meet the needs and goals of the country’s indigenous constituency, continue to promote environmental and social health issues presented to them by regional associations like ONHAE.  Yet regardless of how petroleum production is pursued in Ecuador in the coming years—be it in an ecologically sound manner or not—the issue of who benefits from development and in what form that benefit is manifested will still remain.  An equitable system for the distribution of oil revenues hasn’t emerged in the nearly forty years of production.  The miniscule amount of oil profit that has been reinvested into the entire Oriente speaks loudly of the government’s deficiencies in compensating those who arguably deserve it most.  


Reforms to the Ecuador’s national system of oil revenue distribution are decades overdue.  The restructuring of the FEIREP is one indication that social spending may be on the rise.  Health and education, areas where the FEIREP would increase investment under the restructuring, are among the top priorities for regional and national indigenous organizations like ONHAE and CONAIE.  If changes to the allocation of funds succeed, the wealth gap between the wealthy and the poor may indeed begin to close with time.  Still, CONAIE’s criticisms of Presidents Palacio’s economic and social spending agenda imply that the agenda may not be as thorough or competent as advertised (CONAIE 2005).  It appears that the agenda relies on an increase in oil prices that may not actually be sufficient enough to meet the concurrent goals of debt reduction and social programs.  


The implementation of an equitable distribution system for oil revenues will continue to be a challenge for Ecuador’s economic and political leaders.  One distinct aspect of this challenge is the issue of involving the indigenous constituency in the development process in a timely and meaningful manner.  Yet existing legislation that obliges indigenous representatives to be included in the formal concession negotiations does not describe an appropriate forum for such discussions.  To even begin to address the rights guaranteed to indigenous inhabitants of concessions, the central government and CONAIE ought to identify a proper place and medium for the incorporation of the indigenous voice.  

In the absence of a forum for indigenous participation in concession negotiations, companies and communities defaulted to an alternative method of negotiation nearly thirty years ago.  Indigenous demands became the responsibility of companies, not the state, a pattern that began between Texaco and the Huaorani in 1967 and has been perpetuated by the more recent presence of Maxus and Petrobras in the 1990s and 2000s.  Efforts made by communities to regain a sense of sovereignty often translate into series of compromises in which they receive greater and greater sums of cash from their appointed benefactors.  The extreme case of the Huaorani’s lasting reliance upon company provisions for food, education, healthcare, housing, and transportation demonstrates the risk of allowing unregulated gift exchange between companies and locals.  Granted, this solution is highly desirable if the alternative is no reimbursement whatsoever, but it does little to promote the community’s financial independence in the long term without thoughtful planning.  If communities that are currently reliant on company materials are to thrive after Ecuador ceases to be an oil-producing country, their current efforts towards sovereignty should be supported and facilitated. 

Eliminating the need for and appeal of unmonitored company donations is one way to support indigenous communities in their pursuit for sovereignty.  This could be partially achieved by implementing the aforementioned forum, in which indigenous community leaders would present their desires, needs, suggestions, and contributions to both government officials and company representatives.  In this way, the government would acquire greater awareness and accountability in meeting the needs of its indigenous citizens.  Ideally, it would also begin to shoulder more of the responsibility for increasing indigenous access to health, education, and employment opportunities.  

The role of the Ecuadorian government, NGOs, and oil companies in supporting indigenous sovereignty is therefore to facilitate opportunities for alternative means of income that meet environmental standards and fit the interests of the indigenous population.  Doing this sooner rather than later will ease the inevitable transition that all of Ecuador will have to go through once oil is replaced as its primary source of revenue in the next 15-25 years.  Means of support may include funding for research and education, job training for men and women, outreach, training in sustainable agriculture, bilingual education, traditional ecological knowledge, and other sectors of the rural economy.  There is no doubt that ecotourism will play an increasing role in long-term planning in the Oriente; identifying and preparing for a transition into this form of economic income and its potential environmental and social impacts would be wise.  Emerging pressure from the IMF to encourage investments in the non-oil sector may be one sign that Ecuador will begin to consider the possibilities of the post-oil era.  

If the attention given to Petrobras’s activity during 2004-2005 is any indication, the lessons learned from Texaco and Maxus’ operations in Ecuador have not gone unheeded.  National and international support for the conservation of Yasuni National Park and the well-being of the Huaorani proved effective, and the park and its people may evade unsound development.  Yet Yasuni’s current scenario shares one critical aspect in common with both of the previous concessions: none of the impetus for positive environmental or social change was initiated by the government.  Ecuador’s policies for addressing environmental and human rights are implemented in an entirely reactive manner, and rely on the dramatic efforts of indigenous organizations and NGOs.  

It is unlikely that a country with such a large debt and a history of governmental corruption such as Ecuador’s will make a fluid transition from large-scale industrial development projects to community-level social and environmental improvements.  But encouragement comes from the fact that Ecuador’s indigenous peoples have greater potential for mobilization, better access to the national political scene and the media, and a more professional, influential, and effective international support system than ever before.  Their ability to advertise and protest the environmental and human rights injustices of petroleum development is therefore strengthened, and will aid them in their pursuit of sovereignty, justice, and cultural survival.  Now is the time for Ecuador to reject its history of reactive and corrupt governing and to proactively assume an economy that suits the needs of its people.  

The question of how to appropriately compensate people for the use of their land—use which may or may not result in its unsuitability for future use—stands out as a point of utmost tension when considering petroleum development.  A country’s desire to develop economically, however faulty its means or methods, has historically restricted its capacity for environmental conservation and preservation.  Consequently, indigenous communities whose traditional means of subsistence, culture, and spirituality are framed by their relationships with the land find themselves displaced by the transformation of land into a commodity for industrial resource production.  As seen in Ecuador, indigenous communities face a conflict of wanting many of the benefits that development can bring, such as healthcare, education, and jobs, at the risk of losing traditional ways of life and the integrity of their ancestral environment.  Enforcement of environmental and human rights legislation, paired with responsible resource management and a more equitable system for wealth distribution, could provide an overall lower impact of development on the land that would simultaneously improve the welfare of indigenous inhabitants and the state.  

APPENDIX A: HUMAN AND ENVIRONMENTAL RIGHTS LEGISLATION (IACHR 1997, IACHR 2000)

Constitution of Ecuador, Amended 1998

· Article 84.4 protects the right of indigenous peoples to participate in the use, administration and conservation of natural resources that exist on their territory.  It does not identify a forum for implementing this right.  A similar right is defined in Article 88, which states that any decision made by the state that could affect the well-being of a community must first pass the community’s criteria, so that they may be informed and participate.   

· Article 84.5 protects the right of indigenous peoples to be consulted about plans relating to the exploration and exploitation of non-renewable resources on their territory that could affect their culture and environment.  This article also covers the right to receive reparations for social and environmental prejudices.  It does not identify a means of determining what constitutes a cultural or environmental effect, and does not define or interpret the meaning of “reparation”.  Nor does it describe how reparations are to be distributed or monitored.  

· Article 84.6 protects right of indigenous peoples to conserve and protect their territory in order to maintain biodiversity and the natural state of the environment.  

Hydrocarbon Laws

· The Hydrocarbon Law of 1971 requires oil producers to adopt all necessary measures for the protection of the flora and fauna and other natural resources, and to prevent the pollution of water, air, and land. It prohibits wasting natural gas by releasing it into the atmosphere or burning it without authorization.  

· The Hydrocarbon Exploration and Exploitation Regulations of 1974 require the operator to take all necessary measures and precautions to avoid damages or injuries to persons, properties, natural resources and locations of religious, archaeological or tourist interest. It also requires the prevention of the waste of hydrocarbons in order to avoid loss, damage and pollution. It requires that an operator propose an appropriate form of disposal of salt water, drilling mud, oil samples or other elements that may cause damage to flora and fauna.  

· The Regulations for the Prevention and Control of Environmental Pollution Related to Water Resources, 1989, call for the prevention of water pollution from industrial sources. Industrial discharges are to be identified, characterized and monitored.  Users who explore, extract, refine, transform, process, transport or store hydrocarbons or substances harmful to human health or bio-aquatic resources must prepare and implement a contingency plan for the prevention and control of spills.  

· The Hydrocarbon Law of 1990 requires Petroecuador and its contractors to develop plans, programs, and projects to conserve renewable resources and to benefit local communities.  

· In 2001, Ecuador’s hydrocarbon regulations were raised to match international standards.  This requires them to now re-inject wastewater back into wells, rather than discharge it into waterways, to flare excess gases, and to facilitate annual environmental auditing.  

The International Covenant on Civil and Political Rights, Ratified 1976

· Article 27: The Right to Cultural Identity.  This determines that minorities shall not be denied the right, in community with other members of their group, to enjoy their own culture.”

The American Convention, Ratified 1984 

· Article 4: Guarantees the right to life.  

· Article 21: Guarantees the right to Property 

San Salvador Protocol, Ratified 1993

· Article 11.1: Everyone shall have the right to live in a healthy environment and to have access to basic public services.  

· Article 11.2: States shall promote the protection, preservation, and improvement of the environment.    

The Indigenous and Tribal People’s Convention, Convention No. 169, Ratified 1998

· Article 7.1 “The peoples concerned shall have the rights to decide their own priorities for the process of development as it affects their lives, beliefs, institutions and spiritual well-being and the lands they occupy or otherwise use, and to exercise control, to the extent possible, over their own economic, social, and cultural development.  In addition, they shall participate in the formulation, implementation and evaluation of plans and programs for national and regional development which may affect them directly.”                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       

· Article 7.3 “Governments shall ensure that studies are carried out, in cooperation with the peoples concerned, to assess the social, spiritual, cultural and environmental impact of the planned development activities.”  

· Article 15.2  “In cases in which the State retains the ownership of mineral or sub-surface resources…governments shall establish or maintain procedures through which they shall consult these peoples, with a view to ascertain whether and to what degree their interests would be prejudiced, before permitting any programs for the exploration or exploitation of such resources.”  
Additional Treaties Include: 

Inter-American Convention Against Corruption (1997)

International Covenant on Economic, Social, and Cultural Rights (1987) 

Stockholm Declaration (1972) 

Treaty for Amazonian Cooperation (1978) 

The Amazon Declaration (1989) 

World Charter for Nature (1982) 

The Rio Declaration on Environment and Development (1992) 

The Convention on Biological Diversity (1992) 

(IACHR 1997, IACHR 2000) 

APPENDIX B: BIOLOGICAL DIVERSITY OF YASUNI NATIONAL PARK (SCY 2004)

Figure 8. Tree Diversity in Yasuni National Park 
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Figure 9. Threatened Mammals of Yasuni National Park
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Figure 10. Known Amphibian Species of Concern in Yasuni National Park 
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Figure 11. Reptile Species Threatened by Commercial International Trade 
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� It has since been found that the judge who rejected the Cofán-Texaco case had attended an environmental seminar funded partially by Texaco, at which a former Texaco representative spoke and participated (Revkin 2000). 





� Using author’s calculations.  Assumes 1500 kilometers of waterways (CIA World Fact book 2005), with a width and depth of 10 meters, and a conversion factor of 264 gallons per meter cubed.  


� Brazilian president Lula de La Silva allegedly offered then-President Lucio Gutierrez $100 million for investment in development projects in Ecuador in exchange for granting the concession (Finer 2004). 


� Particularly active NGOs include Acción Por La Vida, Save America’s Forests, Acción Ecologica, and Finding Species.  


� Based on the author’s personal observations and experience. 


� Take, for example, Sani Lodge.  Owned and operated by the Quichua community of Sani Isla, the lodge was built with funds from Oxy Petroleum Company.  The lodge employs community members, and uses revenues to make improvements agreed upon by communally (Quesenberry 2004). 


 


� The term “enforcement via press release” was first used by Greg Bothun in his review of this document.  





